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Issued by: Deputy Commissioner1 Central Excise1 Din: Kadi, A1bad-lll.

314laaaf vi ,fall at Tr gi ur
Name & Address of the Appellant & Respondent

M/s. Gemstone Glass Pvt. Ltd.

al{ anf@ z 3rat arr ariats rpraa it az gr ant a uf zunfetf ft
aal; T;l 3/f@rat at sr@a zu gate mar wgda war & 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1'+fffii '{-!'{¢1'< cpf~&TUT 3TWcfrf :
Revision application to Government of India :
(1) €h; 3qrzyca 3r@fr, 1994 #t eat 3iaf Rt ag r;mi GfR if
~ tTRf cfi1" ~-tTRf cB" rem vg a 3iaifa g+tern on4a 'srr Rra, rd "fRcf>R,
f@a +inrea, Tua f@qr , a)fl +if#a, i3fTcR cfrq Ta, via mf, { Rec4 : 110001 cm-
at urRt afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance1 Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section ( 1) of Section-35 ibid :

(ii) zuf? ma gtf aa sra hat gr~ arar fa#tusrn u r1 rgr
a fa8t qusrm aw arrern m a umd g mf #j, zu Rh8t usrr r Tuer

'Elm- cIB ~ ¢1-<-&I~ if m ~ -~0-sJlllx if m 'iT6I" ~ >ffcnm * cITTFr ~ m 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) rd are f@ah T, TT ror if PllltRlct 'iT6I" IR m 'iT6I" * fclPll--JTOJ if~ ~
~ 'iT6I" IR '3ttl I c;zyen af a mu \i'IT 'Bffif * ~~~ m ror if Pl ,qf f21 ct
1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(Tf) zufe zen r q7at fang Rat +rd cB" 61m (~ "ll"T ~ c!TT) mm fcrllT Tf"ll"T

"BT"C'i""ITTI
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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tf ~ '3('CIIG1 cBl '3('CIIG1 ~ cfi 'TlcfR cfi ~ \JJl' ~~ l=fRf c!fr ~ ~ 3ITT
~~ \JJl' ~ tfffi ~ frn:11:r cfi :!ci I R1cB 0~. ~ cfi m tfffu:r m ~ tR m
6flG .?f fclm~ (-;:r.2) 1998 tfffi 109 m~~ ~ ID I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order 1s passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3i:91G'i ~ (3itfrc;r) Pill¥-Ilctc1"1, 2001 cf> frn:r=r 9 k sifa Rafe Tua in
~-8 if at ufaai #i, ha srkrsf rr hfa feta °ffFl l=fIB cf> 'B1m ~-~ -qcf
3r4la sag #t att uRji # r1 fa am4ea fut nr aRegy sr# re al z. pl
gegsfhf # siafa err 35 feufRa #6l a 4raa # rqd rer€t-6 arcana #t #f
ft eh#t af&gt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfa3ml4a # zmrer uri via va v carq zu \ffi'ff cj?1=f m ill ~ 200/-
1:Bl"ff :r,c=rR #t ung 3jh uif via va va Garg a unar zt ill 1 ooo/ - cBl' 1:Bl"ff :r,c=rR cBl'
GIT; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tt zycn, atugra zyc viaa 3r4ta nznf@raw uR sat-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atu 3glzgc 3rf@If, 1944 cBl' \:.TRT 35- uom/35-~ cf>~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affawr qearia a iafera ftm 4tr grca, a€ta snraa zca vi taa;
3r4l4tr znznf@raur at Rests 4fat he cia • 3. 3ffi. • g, n{ fl«#l at a
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, 0
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) \jcfcif&~a qRmc; 2 (1) cp if ~ 3Tj"flR cf> m cBl' 3itfrc;r, ~ cf> ~ if tfli:rr
zycan, tr Ura yea vi hara 3r4)#hr mznrf@row (Rrb€) #t ufa &fra tj'rfucITT,
ol\5¥-lcllcillcl if 31--20, q #ea <Raza lug, aruft , 31sq1al<--380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3i:9li:i'i ~ (3flfu;r) Pill¥-Ilctc>11, 2001 cBl' \:.TRT 6 cf> 3:fc=rr@ ~ ~:q--3 if frrt'lfmr
fag 3r4ar 3rat#tu +urnf@roof Rt nu{ 3r#ta a fag 3r@la fq mtg mgr tar ufii Rea
uii sar zrca #t it, an #st -iwr 3Tix WITTIT 7fllT ~~ 5 m m \ffi'ff cj?1=f t cf5f
~ 1ooo/- 1:Bl"ff ~ "ITTlTi I uisi sn zyca t in, nu #t lWT 3Tix WITTIT ·rnr @if
q, 5 m m 50 m ('fen m ill ~ 5000/- 1:Bl"ff ~ irfi 1 '1fITT ~~ cBl' -iwr,
&fM cBl' -iwr 3Tix WTTllT 7fllT ~~ so m m 3wa snar & asi vu, 1000o/ - 1:Bl"ff
~ mi-fr I cITT 1lfra fl§llicfi xfGtfclx cf) rfp:f 'ff eqtfhia j give a ii vier at '3'ffir I "ll"6
~'3""ff x-e.wr cf> ~ ~· ~i 14\JJA cb IITTl * ~ cB1" "!;/ITTID cnr ir

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 209,1-and,shallbe accompanied against
(one which at least should be accompanied by a fee of ~s.":t-,·000/-;.-Rs~5)Q00/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5,Lao,5Lact656lac and above 50 Lac
respectively in the form of crossed bank draft in favoJ1f-'9f,Asstt-' f3'eg'istat·•of a branch of anyg eti . \ ..· ~\ . .. . .,v
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tgbunal is situated . . 1,;.

/ 1,~';:: r' •~-: -► •• ,. :: ,,':;':tf.t· •
(3) zufe g 3er i a ma am?ii a mrhsr @ta & a r@la sitar a fu #a al gar fa
"it,r ~ fcl,m vfRT ~ ~ clv:f cB' 6'Rf ~ ,-fi fcn ~ i:ra'r cpJ?J ~ ffl cB' ~ "ll~ ~
urznf@raw at a rat u €tr ran at va 3naaa f@au utar &

In case of the order covers a number of order-ir:,-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllC"ltl ~~ 1970 ?:Tl!IT~ cITT~-1 ~~ -~~~
a 3rd4a I mer zqenfenf fvfu qf@rant # arr u?)a al a Ra R
~.6.50 trn- cpl .;q1lJIC"lll ~ ftcnc 'C"lTff 5Fff~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za it iif@rmt4ii at firur ma ar fuii at 3Dx 'lfr ~~ fcpm 'GITTff i
\i'IT #tr zyca, tu sala zyca vi hara or4l#tr urznrf@raw (aruffafe) fm, 1982 #
RRea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #mr arcs, asckr3Ta eras vihara artlrr uf@rawr (al4a) a #fr 3r4hi hmm#
achzr3ergra 3f@fGr, &&gy #r enrr 3s# 3iaafa faftzr(giszn.) 3f@0fr12&g(e&¥ t

.:,

7i€I 29) f@crims: 6.ea&sit fa=fl 3rf@Gan, &&8 cfi)" enrr z3 #3iaiir harassat sfera#t
nee, aarrafar#r are qa-rf@r _;im acr3rare,arf faz err t' 3ffii!tct _;im $'!'~ cfrnl'
3rhf@a 2zr7fra+tssza 3rf@razz
#car3en ravikarah 3icm'ct'" 1ITT'f fcITT!"~ ~~,, # f.!IHI' ~r@rn"i

.:, .:,

(i) qm 11 -g)- t' 3icm'ct' fa'ttfrftct" ~
(ii) acrlz am # #t a zaa rf@r

(iii) ~ .;im \¥1<1.lila<>1l t'~ 6 t' 3iaifr 2zr zaa

3ratarf zrz fzr arr h ,anm fa#hr (i. 2)y 3f@1fez1, 2014 "1' 3TW31~~~~~c);'o ~a;~~~'Qcf jftjrnq;)-t>ITJJ:oiffeMI
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) · amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~ s.dwR me .gr 3rar a 4fr 3rfhqfaur ha szi eyesm \Wcli' <IT qtis~c11Ra ~ ill mar
fci;v"JJ"lr ~W<li'"1' to%~t:R'~~c);'crnzy-s ~c11Ra ~04Tq0sc);' IO%~tRciTT~~ ~I

3 .3 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or du~~_aod l?enalty·are in dispute, or
penalty, where penalty alone is in dispute." /4·::~... c::~]/~~~
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ORDER-IN-APPEAL

This appeal has been filed by M/s Gemstone Glass Pvt Ltd., Plot No.23/E, GIDC Estate,

Kadi, Mehsana, Gujarat (hereinafter referred to as "the appellant") against Order-in-Original

No.10/DC/DEM/CEx/2015-16 dated 19.02.2016 (hereinafter referred to as "the impugned

order") passed by the Deputy Commissioner · of Central Excise, Kadi Division (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case is that during the course of audit of the records of the

appellant, it was noticed that they had wrongly availed [l] Cenvat Credit amounting to

Rs.2,77,850/- on Rent-A-Cab during the period fromMarch 2011 to March 2015; and [2] Cenvat

credit amounting to Rs.11,944/- towards purchase of Steel Wire Conveyor Belt during February

2015. The appellant has paid the Cenvat credit wrongly availed on Rent-A-Cab with interest and

Credit wrongly availed on purchase of Steel Wire Conveyor Belt on 22.06.2015. A show cause

notice dated 30.11.2015 was issued to the appellant for [l] demanding and appropriating.of

Cenvat Credit paid with interest; [2] interest not paid on the amount of Rs.11,944/-; and [3]

imposition of penalty under provisions of Section 11 AC(l )(c) of the Central Excise Act, 1944,

read with Rule 15(2) ofCenvat Credit Rules, 2004. The said show cause notice was adjudicated,

vide the impugned order. The adjudicating has confirmed the demand of duty with interest in

respect of Cenvat Credit wrongly availed on Rent-A-Cab and imposed penalty an dropped the

demand in respect of Cenvat credit wrongly availed on Steel Wire Coveyor Belt.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that the

disputed amount was paid with interest before issuance of show cause notice, hence no penalty

under Section 11 AC is imposable in terms of Section 11 A(2) of CEA; that as per provisions of

Section AC(l) (a) if the duty with interest has been paid prior to issuance of show cause notice or

within 30 days from the issuance of show cause notice, no penalty is payable and the

proceedings in respect of duty and interest so paid are deemed to be concluded; that the credit in

dispute was allowed to be taken vide law interpreted in the case of Stanzen Toyoyetzu (I) Pvt

Ltd-201123) STR 44 and M/s Tata Auto Comp System Ltd -2012(277) ELT.

4. A personal hearing in the matter was held on 20.12.2016. Ms Pooja Shah, C.A, appeared
for the same and submitted that no penalty is levied in the matter.

5. I have gone through the facts of the case, submissions made in the appeal me1~1orai1d{u11 Y

as well as at the time of personal hearing. The issue involved in the matter is relating to

confinnation of Cenvat credit amounting to Rs.2,77,850/ wrongly availed by the appellant on

Rent-A-Cab service and imposition of penalty amounting to Rs.1,38,925/- by the adjudicating
authority.

6. In the instant case, I observe that the appellant is, however, not disputing the amount of

Rs.2,77,850/- with interest paid by them; that they only Jiis.~~9.unt of Rs.1,38,925/-
. .- ,~- .·--:..------·- ---.. -~,~ ;' ·,.-

imposed as penalty. Therefore, I limit the discussion wit}1;f~jrcl}~)J;"l;piJ$~t19} of penalty only. i
: Mk «.·.·"G
\·22..=5./·..r.

_, '-'Tc~-~1, _ .... ~--
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7. The appellant argued that they have paid the demand with interest in question before
.• , #±

issuance of show cause notice andheee ·no·penalty isimp&sable in terms of provisions of

Section 11 A(2) and amended Section llAC (1) (a) of CEA. The said argument is not

acceptable. Boththe Sections ibid refers the case where duty of excise has not been paid or has

beeri short levied/paid other than the reasons of fraud or collusion or any willful mis-statement or

suppression of facts or contravention of any of the provisions the Act or Rule with intent to

evade payment of duty. From the facts of the case, I observe that the instant case is different

from the situation as specified in the said Sections. In the instant case, the appellant had taken the

credit in dispute for the period from March 2011 to March 2015, though the definition of "input

service" credit under Rule 2(1) of CER clearly denies the credit of service tax paid on rent-a cab

service to the appellant. The exclusion provision (B) of 2(1) of CER states that "service provided

by way of renting of a motor vehicle, in so far as they relate to a motor vehicle which is not a

capital goods". In the circumstances, taking credit on inadmissible input service clearly indicates

the intention of evading duty. Further, the onus of taking legitimate Cenvat credit has been cast

on the appellant in the self-assessment era. Therefore, the obligation of taking correct credit is

0 cast on the part of the appellant. When the definitionof input service denies the credit of Rent-A

Cab service, availment of such credit itself leads a situation of evasion of duty by willful mis

statement and suppression of facts. Further, in the instance case, it is fact that the department has

come to know that the appellant had taken such credit only after the records were audited.

8. Further, the appellant argued that that the credit in dispute was allowed to be taken vide

law interpreted. iii the case of Stanzen Toyoyetzu (I) Pvt Ltd-2011(23) STR 44 and M/s Tata

Auto Comp System Ltd -2012277) ELT. I observe that the said cases are pertaining to period

prior to the amendment of clause (B) of Rule 2(1) of CER w.e.f 01.07.2012. Therefore, the said

argument is also not justifiable and acceptable.

9. In view of above discussion, I hold that the adjudicating authority has rightly

0
invoked extended period of limitation and imposed penalty under Section11 AC(e) of CEA read

with Rule 15(2) of CER is appear to be apt in the light of the circumstances of the case.

Therefore, I reject the appeal filed by the appellant.

Attested~ )6a:. \
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.
To,
Mis Gemstone Glass Pvt Ltd.,
Plot No.23/E, GIDC Estate,
Kadi, Mehsana, Gujarat

31%?
(3a gr#)

30g (3r4tr -I)
Date: 22/12/2016
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Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III

.
.4. ;The Deputy/Assistant Commissioner, Central Excise, Kaii Division, Ahmedabad-III.
5. Guard file.

6. P.A

¢


